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COMES NOW, Appellant United Steelworkers Locals 9488 and 9489, and 

files its Reply Brief.  Also, pursuant to the Court’s March 8, 2021 Scheduling 

Order, this brief, in Part 2, contains Appellant’s response in opposition to the 

Government’s cross-appeal. 

1. The PERB and the Superior Court erred in excluding Ms. Simmonds 
and Ms. Aubain from the supervisory bargaining unit because 
substantial evidence does not support a conclusion that they participate 
in collective bargaining or grievance adjustment. 

 
The Appellees are using smoke and mirrors to unlawfully eviscerate the 

Steelworkers’ representation of positions within the Division of Personnel.  They 

raise numerous irrelevant points to support the exclusion such as the DOP “has the 

authority to administer the provisions of the personnel merit system for the entire 

Government” (Gov’t Brief, pp. 8-9); and that DOP employees have access to the 

personal information of government employees (id). 

The only issue that the PERB is authorized to look at in determining whether 

a position is “confidential” and therefore must be excluded from union 

participation is whether the employee “assist[s] and act[s] in a confidential 

capacity to persons who formulate, determine, and effectuate management policies 

in the field of labor relations.”  NLRB v. Hendricks County Rural Electric Corp., 

454 U.S. 170, 194 (1981)(quoting B.F. Goodrich Co., 115 N.L.R.B. 722, 724 

(1956)).  This is called the “labor nexus” test and its validity as an appropriate 

measure of confidential status was endorsed by the United States Supreme Court.  
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Id.  Under this definition, it is insufficient that an employee has access to certain 

labor related or personnel type information.  Id.  What matters instead is that the 

employee “is involved in a close working relationship with an individual who 

decides and effectuates management labor policy and is entrusted with decisions 

and information regarding this policy before it is made known to those 

affected by it.”  See Intermountain Rural Elec. Ass’n, 1988 WL 166520, *1 (10th 

Cir. 1988)(quoting with approval 277 NLRB No. 3, 9-10), cert. denied, 490 U.S. 

1046 (1989) (citation omitted, emphasis added). 

As explained in Appellant’s opening brief, for purposes of the “labor nexus” 

test, the confidential information that the employees need to have in order to be 

excluded from union participation must relate to collective bargaining or the 

adjustment of grievances.  The Government Appellee, however, essentially argues 

that the subject positions should be excluded as confidential simply because they 

are within the DOP.  But that is not the law in the Virgin Islands.   

The Government Appellee claims that “[a] ruling that employees within a 

division of personnel are confidential and properly excluded from a bargaining unit 

is consistent with the laws of other jurisdictions that have properly dealt with this 

issue”.  (Gov’t Brief, p. 10).  In support of this claim, they cite statutes from 

Delaware, the District of Columbia, Iowa, Montana, Ohio, and Pennsylvania. Id at 

11. 



3 
 

All of the states mentioned have different statutory language defining 

“confidential employee” than the Virgin Islands.  Therefore, what constitutes a 

confidential employee in these states is different from what constitutes a 

confidential employee in the Virgin Islands.  Even so, none of these state statutes 

say that employees must be excluded from union participation just because they 

are employed in a personnel office, as asserted by the Government Appellee.  All 

of the state statutes require that to be excluded, the employee must be involved 

with collective bargaining. 

The first statute cited, Del. Code Ann. Tit. 19 §1302(f), is the definitional 

section of Delaware’s Public Employees Relations Act.  That section defines 

“Confidential Employee” as: “any employee whose essential job function and 

advanced knowledge about the issues involved in collective bargaining would 

make it unduly burdensome for the employer to negotiate effectively if the 

employee were a member of an appropriate bargaining unit” (emphasis added).  

There is no reference whatsoever in that section of the statute, or in the remainder 

of the statute for that matter, stating or even suggesting that employees within a 

division of personnel are confidential and properly excluded from a collective 

bargaining unit.  The Delaware statute makes clear that to be excluded the 

employee must be involved in collective bargaining. 
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District of Columbia Statute §1-617.09 entitled “Unit Determination” states 

at subsection (b)(2) that “a unit shall not be established if it includes … a 

confidential employee.”  The statute does not define what it means by “confidential 

employee.”  District of Columbia PERB case law makes clear that in order to be 

excluded, an employee must be involved in collective bargaining. 

The Board has consistently applied the test that employees are 
excluded pursuant to Section 1-617.09(b)(2) if they ‘function in 
... confidential roles sufficiently involved in labor relations and 
policy formulation matters to justify their exclusion from the 
unit’ and ‘the employee's relationship to labor relations policy 
and collective bargaining matters would create, between 
management and the Union, a conflict of interest for the 
incumbent of the position at issue.’  
 

In the matter of American Federation of Government Employees, Local 1403, 

AFL-CIO Complainant District of Columbia and the Department of Behavioral 

Health Respondents, 2018 WL 4830111, at *4 (D.C. PERB Sept. 27, 

2018)(emphasis added)(footnoted citations omitted).  The District of Columbia 

PERB noted that the employee at issue in the case “functions in a confidential role 

that significantly involves her in labor-management relations in ways that include 

‘conducting collective bargaining negotiations, handling and deciding grievances, 

as well as preparing for and defending arbitrations, and representing the Agency in 

multiple bargaining and impasse sessions.’”  Id (quoting the hearing examiner’s 

report).  Even in light of these seemingly “confidential” duties, the D.C. PERB 

found that the “Hearing Examiner's findings are not sufficient to establish that 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES1-617.09&originatingDoc=I7032c0fdc88511e8a5b3e3d9e23d7429&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
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Williams is a confidential employee” because “she did not make a finding on 

whether Williams's relationship to labor policy and collective bargaining would 

create for Williams a conflict of interest between the Department and the Union.”  

Id (emphasis added). 

Iowa I.C.A. §20.3(3) defines “confidential employee” as “any public 

employee who works in the personnel offices of a public employer or who has 

access to information subject to use by the public employer in negotiating or who 

works in a close continuing working relationship with public officers or 

representatives associated with negotiating on behalf of the public employer.”  

Thus, the Iowa statute specifically excludes, as confidential, public employees who 

work in a personnel office.  The Virgin Islands statute, however, does not have 

such an exclusion.  24 V.I.C. § 362(q).  In interpreting Iowa’s confidentiality 

provision the Iowa PERB stated:   

[t]he Board has issued a number of decisions discussing the 
confidential employee exclusion.  With regard to the “access to 
information” aspect of the exclusion, PERB has long held that 
its intent is not to exclude all employees who may have access 
to raw data or information which might be utilized or 
considered by a public employer in the course of its bargaining 
activities.  … Confidential employee status within the meaning 
of the statutory exclusion centers on an employee's relationship 
to the collective bargaining process, rather than to his or her 
access to sensitive non-public or ‘confidential’ information 
generally.  … Consequently, ‘access to information’ does not 
exclude an employee from a bargaining unit unless such access 
would afford an employee organization an undue advantage at 
the bargaining table by providing advance knowledge of either 
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the employer's bargaining strategy or confidential information 
relating to the employer's bargaining policy. 

 
In the matter of Jasper County, Petitioner/Public Employer, 2005 WL 6194752, at 

*6 (Iowa PERB May 18, 2005)(quoting with approval Council Bluffs Community 

School District, 03 PERB 6514, 6516, 6536 at 26 (Iowa PERB 2003))(internal 

citations omitted). 

The Montana statute, like the Iowa statute, specifically includes in the 

definition of “confidential employee” … “any public employee who works in the 

personnel offices of the public employer.”  Mont. Code § 39-31-103(3).  Again, the 

Virgin Islands statute defining confidential employee does not have language 

excluding employees that work in personnel. 24 V.I.C. § 362(q). 

The Ohio statute defines “Confidential Employee” as: 

any employee who works in the personnel offices of a public 
employer and deals with information to be used by the public 
employer in collective bargaining; or any employee who works 
in a close continuing relationship with public officers or 
representatives directly participating in collective bargaining on 
behalf of the employer. 
 

Ohio Rev. Code § 4117.01(K) (emphasis added).  The Ohio statute therefore 

excludes, as “confidential,” employees working in personnel offices who also 

provide information used by the public employer in collective bargaining. 

The Pennsylvania statute states: 

‘Confidential employee’ shall mean any employee who works: 
(i) in the personnel offices of a public employer and has access 
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to information subject to use by the public employer in 
collective bargaining; or (ii) in a close continuing relationship 
with public officers or representatives associated with collective 
bargaining on behalf of the employer. 
 

43 Pa. Stat. § 1101.301(13).  As with the Ohio statute, the Pennsylvania statute 

only excludes those working in personnel offices whom also provide information 

used by the public employer in collective bargaining. 

As explained in the preceding paragraphs, the statutes referred to by the 

Government Appellee do not stand for the proposition that an employee must be 

excluded from collective bargaining simply because they work in a personnel 

office.  Involvement in collective bargaining is also required. 

Appellee PERB cites, but does not discuss, various Virgin Islands PERB 

unit clarification decisions in their brief.  See Appellee PERB Brief, pp. 5-6.  

Appellee PERB’s perfunctory treatment of these decisions is not surprising, 

because the decisions are contrary to what they are arguing in the instant case.  By 

contrast, all of the PERB decisions now cited by Appellee PERB in its brief were 

addressed at length in Appellant’s Brief (See Appellant’s Brief pp. 16-20).  As 

noted in Appellant’s Brief, all of the cases show that in order for a position to be 

excluded as “confidential” the incumbent must be involved in collective bargaining 

or the adjustment of grievances.  Appellee PERB ignores the fact that all of these 

decisions are directly based on, and dependent on, the employee’s involvement in 

collective bargaining or handling grievances.  While Appellee PERB cited the 
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illustrative PERB decisions without discussion, Appellee Government did not even 

cite the decisions – let alone attempt to explain or distinguish them. Appellant 

stands by its summary of the PERB cases, contained in Appellant’s Brief.  That 

summary is conceded by waiver, for Appellees’ lack of briefing, or by insufficient 

briefing.  See V.I. R. App. P. 22(m). 

Appellees’ briefs fail on the facts, too.  Neither Appellee PERB’s Brief nor 

Appellee Government’s Brief offers any facts showing that the excluded 

supervisory positions are involved in collective bargaining or the adjustment of 

grievances.  As shown in Appellant’s Brief (with quotations of the hearing 

testimony), neither Simmonds nor Aubain has been asked to provide information 

used in collective bargaining.  Neither is on the Government’s collective 

bargaining team.  Neither is privy to collective bargaining proposals before they 

are presented to the union. Finally, neither has been involved in the adjustment of 

grievances.  As such, neither meets the definition of confidential employee 

pursuant to Virgin Islands law. 

Appellees PERB’s and Government’s fact citations are redundant of the 

facts presented in Appellant’s opening Brief.1  Appellees PERB and Government 

                                                           
1 Appellee PERB also makes several fact assertions without the required citations 
to the record.  See Appellee PERB Brief, p. 4.  Fact assertions without citations 
should be disregarded (V.I. R. App. P. 22(d)), and in any event the uncited 
assertions are immaterial.  For example, Appellee PERB suggests that Ms. 
Simmonds and Ms. Aubain are involved in policy-making but does not assert that 
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treat these facts in a perfunctory fashion and skip, without substantive analysis, to 

their preferred conclusion.  That is unsurprising because substantial evidence does 

not support union exclusion.  By contrast, in Appellant’s Brief, Appellant 

painstakingly addressed Aubain’s and Simmonds’ testimony in detail and showed 

that they are not involved in collective bargaining or grievances. Ms. Simmonds’ 

and Ms. Aubain’s certification of eligible job candidates, drafting of job 

specifications and other duties are formula-based, have no demonstrated material 

connection to collective bargaining and grievances, and leave little if any room for 

discretion.  These facts are all thoroughly supported with citations to the record, 

and Appellant will not repeat it all here.  See Appellant Brief, pp. 6-10.  Appellees 

PERB and Government have no substantial answer on the facts and their argument 

should be rejected.  See Appellee PERB’s Brief, pp. 4, 6 and Appellee 

Government’s Brief, pp. 12-13. 

Appellees want the Court to focus on a red herring, which is that Ms. 

Simmonds and Ms. Aubain may have access to confidential information, including 

employee personnel files.  But that access is irrelevant to a determination of 

                                                                                                                                                                                           
these purported activities have anything to do with collective bargaining or 
adjustment of grievances.  In any event, the PERB correctly found that “[t]he 
record indicates that these positions may have somewhat participated in making 
recommendations and/or determining policy; however, we have determined that 
these positions are not ‘managerial’ and will not be excluded on that basis because 
the positions in question do not participate to a substantial degree in making policy 
or labor policy.”  PERB Decision and Order, p. 14, J.A. 29. 



10 
 

whether they must be excluded as “confidential employees.”  Access to generic 

personnel data does not make an employee “confidential.”  Union Oil Co. of 

California v. NLRB, 607 F 2d 852, 854 (9th Cir. 1979). 

While the Government and the PERB suggest that Ms. Simmonds’ and Ms. 

Aubain’s positions have expertise that could be helpful in collective bargaining, 

the relevant consideration is the duties that they actually perform, not what they 

could perform.  Appellee Government admitted as much in its brief to Superior 

Court in this matter. (J.A. 300; see also Harwood Union High School Dist. v. 

Harwood Educ. Ass’n, 773 A.2d 277, 283-284 (Vt. 2001); VIHA v. District 2A 

PERB UC 84-11 at 6, J.A. 211; GVI v. EAA PERB UC- 89-8 at 70, J.A. 223).  As 

such, with reference to the testimony concerning actual job duties discussed in 

Appellant’s Brief, the job descriptions included by Appellee Government in its 

supplement to the Joint Appendix are not determinative.2  Also, Executive Order 

300-1987 is immaterial.3  The Virgin Islands Code, 3 V.I.C. § 451a(b)(8), allows 

for additional positions to be made exempt if they are confidential or policy 
                                                           
2  Appellee Government’s “Amended Joint Appendix” is a misnomer.  While 
counsel for Appellee Government contacted the undersigned about supplementing 
the Joint Appendix, the original version of which was assembled at the outset by 
Appellant with input from the other parties (as required by the rules), the 
undersigned did not learn what Appellant Government wanted to include in the 
supplement until it was filed and served contemporaneously with Appellee 
Government’s Brief.   
3  See “Amended Joint Appendix” (again, a misnomer) at JA 314-315.  This 
document is illegible, and it is not clear that it says what Appellee Government 
asserts that it says. 
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making only “when the position is so designated by the Governor and submitted to 

the Legislature.”  (Emphasis added). In requiring legislative-branch review of 

additional exempt positions, the Legislature clearly wanted oversight on executive 

attempts to reduce unionization.  Appellee Government has not presented evidence 

that the Legislative received, let alone approved, Executive Order 300-1987. 

As shown by Appellant with extensive citations to the testimonial record, 

Ms. Simmonds’ and Ms. Aubain’s supervisory positions merely implement 

policies that have been established by the DOP and their ability to implement 

independent judgment is limited.   They do not fit the Virgin Islands’ legal 

requirements for supervisory-union exclusion, and the Superior Court’s decision 

should be reversed as to them. 

2. The cross-appeal is superfluous because it does not challenge, and has 
no effect on, the outcome of the Superior Court’s decision – which 
restored Ms. Benjamin and Ms. Duggins to union representation. 

 
Appellee Government 4  argues that the Superior Court erred because it 

decided sua sponte that DOP Financial Management Supervisor Rochelle 

Benjamin and Personnel Records Management Supervisor Adonna Duggins are not 

supervisors.  Appellant then devotes several pages to the general law concerning 

sua sponte judicial action, without explaining what difference it makes in the 

instant case.  Appellant takes no position on the propriety of the purported sua 
                                                           
4 Hereafter, the Government alone is referred to as “Appellee,” because Appellee 
PERB did not cross appeal or make arguments on the cross appeal. 



12 
 

sponte action as such, because regardless of whether the Superior Court acted sua 

sponte, the Superior Court’s discussion of Ms. Duggins’ and Ms. Benjamin’s 

supervisory status has no legal effect on the outcome.  See Hall v. Hall, 2018 WL 

1888496, *1-3 (V.I. 2018)(declining to resolve issues that would not be outcome-

determinative). Appellee does not appeal the decision that is of consequence to the 

litigants, which is that Ms. Duggins and Ms. Benjamin should be in their 

bargaining unit. 

A. The Superior Court’s discussion of Ms. Duggins’ and Ms. Benjamin’s 
supervisory status has no effect on the outcome. 

 
The Superior Court correctly determined that Ms. Duggins and Ms. 

Benjamin should be in their bargaining unit. That decision was rightly grounded in 

a determination that they are not “confidential employees.” The Superior Court 

also commented on Ms. Duggins’ and Ms. Benjamin’s supervisory designation. 

That foray was misguided, but harmless. 

Supervisor status is not determinative of whether non-confidential 

employees belong in a collective bargaining unit.  The only question supervisor 

status helps resolve is which bargaining unit an employee should be in.  24 V.I.C. § 

371(d).  The Virgin Islands Code provides that “[s]upervisory employees of a 

public employer shall not be included in any bargaining unit with non-supervisory 

employees but may form one or more bargaining units.”  Id (emphasis added).  

Therefore, the Superior Court’s statement that “the existence of supervisory status 
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favors exclusion from a collective bargaining unit” is contrary to statute.  See J.A. 

6.  In any event, the Superior Court found in favor of union inclusion, and the issue 

of the appropriate unit for Ms. Duggins and Ms. Benjamin was not before the 

Superior Court.  

B. Appellee’s characterization of the Superior Court’s discussion about 
Ms. Duggins’ and Ms. Benjamin’s supervisory status is incorrect. 

 
Even if supervisory status is material to the case, which it is not, the cross 

appeal incorrectly suggests that the Superior Court somehow stripped Ms. Duggins 

and Ms. Benjamin of their supervisory status.  That is not what the Superior Court 

did. 

The Superior Court first stated that the “financial management supervisor” 

(Ms. Benjamin) is a “titular designation” conferred because she “simply [holds] a 

higher position on the employee totem pole.”  Memorandum Opinion 8, J.A. 8 

(emphasis added) (citing Fraser v. Kmart Corp., 2009 U.S. Dist. Lexis 35253, at 

*34 (D.V.I. Apr. 23, 2009)).  The Superior Court did not remove that “titular 

designation.”  Id.  The Superior Court went on to state that it was “not in a position 

to reasonably infer that [Duggins] is a supervisor,” despite the titular designation 

she carries.  There is nothing before this Court to suggest these statements by the 



14 
 

Superior Court resulted in any actual supervisory designation change, by a NOPA5 

or otherwise. 

C. The cross appeal does not challenge the outcome, and judicial action 
is disfavored on questions that are not outcome-determinative. 

 
Appellee does not challenge the Superior Court’s decision allowing Ms. 

Benjamin and Ms. Duggins back in the union. That is the decision that matters in 

the case, and it is well supported on the correct legal ground of “labor nexus” 

jurisprudence. As such, this Court’s decision on the cross appeal would be an 

unnecessary, advisory opinion.  Hall, supra, 2018 WL 1888496, *1-3. The cross 

appeal should be rejected on that basis. 

CONCLUSION 

The definition of “confidential employee” is strictly construed to avoid 

unnecessary exclusion of employees from collective bargaining.  That is why the 

Superior Court (correctly) decided that Ms. Benjamin and Ms. Duggins are entitled 

to union representation.  As for Ms. Simmonds and Ms. Aubain, they are not 

involved in collective bargaining or the adjustment of grievances, and the decision 

denying them the right to participate in the union should be overturned.  

 
  

                                                           
5 NOPA is short for Notice of Personnel Action. 
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